Final Audit Report of the
Commission on

Nader for President 2008
January 4, 2008 — August 31, 2008

Why the Audit

Was Done

Federal law requires the
Commission to audit
every political committee
established by a candidate
who receivea public funds
for the primary
campaign.! The audit
determines whether the
candidate was entitled to
all of the matching funds
received, whether the
campaign used the
matching funds in
accordance with the law,
whether the candidate is
entitled tb additional
matching furds, and
whether the campaign
otherwise complied with
the limitations,
prohibitions, and
disclosure requirements
of the election law.

Future Action
The Commission may
initiate an enfarcement
action, at a later time,
with respect to any of the
matters discussed in this

report.

1 26 U.S.C. §9038(a).

About the Campaign (p.2)

Nader for President 2008 is the principal campaign committee for
Ralph Nader, a candidate for the Independent Party’s nomination
for the office of the President of the United States. The
committee is headquartered in Washington, DC. For niore
information, see tho chart on the Campaign Organization, p. 2.

Financial Activity (.3)

¢ Receipts
o Contributions from Individuals $1,761,530
o Matching Funds Received 753,535
o Candidate Contributions 40,000
o Loans Received 300,000
o Offsets to Operating Expenditures 4,339
o Total Receipts $ 2,859,404

¢ Disbursements
o Operating Expenditures $ 2,058,691
o Transfers to Nader General 103,408
o Fundraising Disbursements 85,606
o Loan Repayments 300,000
o Refunds of Contributions 13,485
o Total Disbursements $ 2,561,190

Commission Findings (p. 3)

e Net Outstanding Campaign Obligations (Finding 1)
e Misstatement of Financial Activity (Finding 2)

e Disclosure of Loans (Finding 3)
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Part I
Background

Authority for Audit

This report is based on an audit of Nader for President 2008 (NFP), undertaken by the
Audit Division of the Federal Election Commission (the Commission) as mandated by
Section 9038(a) of Title 26 of the United States Code. That section states, “After each
matching payment period, the Commission shall conduct a thorough examination and
audit of the qualified campaign expenses of every candidate and his authorized
committees who received [matching] payments under section 9037.” Also, Section
9039(b) of the United States Code and Section 9038.1(a) (2) of the Commission’s
Reguiations state that the Commission may conduct other examinations and audits from
time to time as it deams necessary.

. Scope of Audit

This audit examined:

1. the receipt of excessive contributions and loans;

2. the receipt of contributions from prohibited sources;

3. the receipt of transfers from other authorized committees;
4. the disclosure of contributions and transfers received,;

5. the disclosure of disbursements, debts and obligations;

6. the recordkeepitrg procoss and completeness of records;

7. the consistency betwaen reported figures and bank records;
8. the accuraey of the Statcment of Net Cutstanding Campaign Obligations;
9. the campaigu’s campliance with spending limitations; and
10. other campaign operations necessary to the review.

Inventory of Campaign Records

The Audit staff routinely conducts an inventory of campaign records before it begins the
audit fieldwork. The Audit staff determined the NFP records were materially complete
and the fieldwork began immediately.

Audit Hearing
NFP declined the opportunity fer an audit hearing.



Part II
Overview of Campaign

Campaign Organization
Important Dates
¢ Date of Registration March 4, 2008
e _Eligibility Period” July 15, 2008 — September 4, 2008
e Audit Coverage January 4, 2008 - August 31, 2008
Headquarters Washington, DC
Bank Information
e Bank Depositories Four
e Bank Accounts Seven checking accounts
Treasurer
e Treasurer When Audit Was Conducted Carl J. Mayer
o Treasurer During Period Covered by Audit Carl J. Mayer
Managemertt Information
e Attended FEC Campaign Finance Seminar No
e Who Handled Accounting and Recordkeeping Paid staff
Tasks
Overview of Financial Activity
(Audited Amounts)
Cash-on-hand @ January 4, 2008 $0
o Contributions from Individuals $ 1,761,530
o Matching Funds Received 753,535’
o Candidate Contributions 40,000
o Loans Received 300,000
o__Offsets to Operating Expenditures 4,339
Total Receipts $ 2,859,404
o__Operating Experiditures $ 2,058,691
o Transfers to Nader General 103,408
o__Fundraising Disbursements 85,606
o Loan Repayments 300,000
o Refundsof Contributions 13,485
Total Disbursements $ 2,561,190
Cash-on-hand @ August 31, 2008 $ 298,214

2 The Candidate was eligible for matching funds beginning on the date of certification of eligibility and ending en the date the
Candidate announced his withdrawal from the campaign. See 11 CFR §9033.
3 NFP received an additional $127,959 after September 4, 2008 for a total of $881,494. This represents four percent of the
marimum entitlement ($21,825,000) a Presidential candidate was eligible to receive in 2008.



Part III
Summaries

Commission Findings

Finding 1. Net Outstanding Campaign Obligations

A review of NFP’s financial activity through August 31, 2008 and estimated winding
down costs indicated that the Candidate received matching funds of $27,315 in excess of
his entitlement. In response, NFP Counsel contended that: (1) 11 CFR §9034.11(d) was
not fair to minor party or independent committees such as NFP because it did not allow
qualified, primary-related winding down costs until 31 days after the general election and
NFP incurred $90,479 in eosts related to the Commission’s audit during this period, and
(2) 11 CFR §9032.6 was nrdfair to Mx. Nader because it resulted in his date of ineligihility
(DOI) baeing September 4, 2008, the last tlay of the last major convention, as oppased to a
later date.

The Commission approved this finding. (For more detail, see p. 4.)

Finding 2. Misstatement of Financial Activity

A comparison of NFP’s reported figures with its bank records revealed that from January
4, 2008 through August 31, 2008, NFP overstated receipts by $17,106, understated
disbursements by $74,599 and overstated ending cash by $91,705. Most of the
underatatenient of disbursements was due tb transfers that NFP made to its genpral
committee but did not report. NFP clarified some difforences and filed amended reparts,
correcting the remaining misstatements.

The Commission approved this finding. (For more detail, see p. 14.)

Finding 3. Disclosure of Loans

NFP secured a $500,000 line of credit on June 25, 2008, but did not file the required
Schedule C-P-1, or a copy of the line of credit agreement, until November 21, 2008, after
the Audit staff made NFP officials aware of this omission. NFP complied with the Audit
staff’s recommendation.

The Comnmission approved this finding. (Far more detail, see p. 16.)

Amount Owed to the U.S. Treasury

Finding 1 Federal Funds Received in Excess of Entitlement $27,315

Total Due to U.S. Treasury $27,315



Part IV
Findings and Recommendations

| Finding 1. Net Outstanding Campaign Obligations

Summary

A review of NFP’s financial activity through August 31, 2008 and estimated winding
down costs indicated that the Candidate received matching funds of $27,315 in excess of
his entitlement. In response, NFP Counsel contended that: (1) 11 CFR §9034.11(d) was
not fair to minor party or independent committees such as NFP because it did not allow
qualified, primary-related winding down costs uatil 31 days after the general election and
NFP incurred $90,479 in coets related to the Commission’s audit during this period, and
(2) 11 CFR §9032.6 was vnfnir to Mr. Nader beeause it resulted in his date df inaligibility
(DOI) being Septeniber 4, 2008, tke last day of the last major conventiarr, as opposed to a
later date.

The Commission approved this finding.

Legal Standard
A. Net Outstanding Campaign Obligations (NOCO). Within 15 days of the
candidate’s date of ineligibility (see definition below), the candidate must submit a
statement of “‘net outstanding campaign obligations.” This statement must contain,
among other things:

e the mtal of ull conmiittee assets inchiding cash-en-hand, amounts owed to the

caminittee aed capital assets listed at their fair market vaive;
e the total of all outstanding obligations for qualified campaign expenses; and
e an estimate of necessary winding-down costs. 11 CFR §9034.5(a).

B. Date of Ineligibility (DOI). The date of ineligibility is whichever of the following
dates occur first:
e the day on which the candidate ceases to be active in more than one state;
e the 30th day following the second consecutive primary in which the candidate
receives less than 10 percent of the popular vote;
o the end of the matching payment period, which is generally the day when the
party nominctes its candidate for the general alection; er
e in the case of a candidato whose paity does not make its selection at a nationel
convention, the last day of the last national convention held by a major party in
the calendar year. 11 CFR §§9032.6 and 9033.5.

C. Qualified Campaign Expenve. Each of the following expenses is a qualified
campaign CXpiense. '
e An expense thnt is:
o incumad by or en behalf of the candidate (or his or her campaign) during the
period beginning on the day the individual becomes a candidate and



continuing through the last day of the candidate’s eligibility under 11 CFR
§9033.5;

o made in connection with the candidate’s campaign for nomination; and

o mnot incurred or paid in violation of any federal law or the law of the state
where the expewse waa incurn:d ar paid. 11 CFR §9032.9.

e An expense incuired far the purpose of ietermining whether an individual should
become a candidate, if thnt individual subsequently becames a cancidate,
regardless of when that expense is paid. 11 CFR §9034.4.

¢ An expense associated with winding dawn the campaign and terminating political
activity. 11 CFR §9034.4(a)(3).

D. Value of Capital Assets. The fair market value of capital assets is 60 percent of
the total original cost of the assets when acquired. Assets received after the date of
ineligibility must be vulied ut tizeir fair market value on the date received. A
candidatu may claim e lower f:«dr market value fer a capital asset by listing the esset
separately an the NQCO statemant and demonstrating, through documentation, the
lower fair market vaiuc. 11 CFR §9034.5(c)(1).

E. Entitlement to Matching Payments after Date of Ineligibility. If, on the date of
ineligibility (see above), a candidate has net outstanding campaign obligations as
defined under 11 CFR §9034.5, the candidate may continue to receive matching
payments provided that he or she still has net outstanding campaign debts on the day
the matching payments are made. 11 CFR §9034.1(b).

F. Ailacatien of Prilzary and Goneral Electinn Winding Dawn Casts. A
carididate who runs in both the primey and general election may divide winding
down expenses between his or her primary and general election committees using any
reasonahle allocation method. An allocation method is reasonahle if it divides the
total winding down costs between the primary and general election committees and
results in no less than one third of total winding down costs allocated to each
committee. A candidate may demonstrate that an allocation method is reasonable
even if either the pritnary or the general election cornmittee is allocated less than one
third of the total winding down costs. 11 CFR §9034.11(c).

G. Prinsaxry Winding Down Costs Docing the f>enerat Eleeiiun Periml. A ptimary
election candidate who does not run in the generel eieotion may receive and use
matching funds for these purpases either (1) after he or she notifies the Commission
in writing of his or her withdrawal from the campaign for nomination or (2) after the
date of the party’s nominating convention, if he or she has not withdrawn before the
convention. A primary election candidate who runs in the general election, regardless
of whether the candidate receives public funds for the general election, must wait
until 31 days after the general election before using any matching funds for winding
down costs related to the primary election. No expenses incurred by a primary
election candidate who runs in the general election prior to 31 days after the generai
electien shall be considered primacy winding down costs. 11 CFR §9034.11(d).



Facts and Analysis

A. Facts

The Audit staff prepared a Statement of Net Outstanding Campaign Obligations (NOCO)
as of Septembor 4, 2008, ttee Candidate’s date of ineligibiiity (DOI).* After beceming
ineligible due to the application of 11 CFR §9033.5(b), the Candidate continued to
campaigh in the general election. For purposes of determining NOCO, the Audit staff
considered only winding down costs incurred after December 5, 2008, the end of the
general election expenditure report period and 31 days after the general election. In
accordance with 11 CFR §9034.11(d), that date begins the period in which NFP was
eligible to use matching funds for winding down costs related to the primary election.
Winding down costs originally were allocated between NFP (Primary Committee) and
Nader for President 2008 General Coznmittee (Nader General) using a 70/30 ratio,
respectively, as agreed upon between NFP and the Audit staff during audit fieldwork.
These allocation perpentages were later revised ta a 95/5 ratio, respeetively, for winding
down costs incurred after December 5, 2008, based upon the Audit staff’s agreement with
a detailed analysis provided by NFP in respcnse ta the Draft Final Andit Report. The
Audit staff revicewed NFP’s financial activity through June 30, 2011, analyzed estimated
winding down costs and prepared an updated Statement of Net Outstanding Campaign
Obligations, which appears on the next page:

4 This was the last day of the last national convention held by a major party.



Nader for President 2008
Statement of Net Outstanding Campaign Obligations
As of September 4, 2008
Prepared on June 30, 2011
Assets
Cash-on-Hand $ 893
Cash in Bank 123,908
Accounts Receivable 8,921
Capital Assets 10,298
Inventory — Merchandise 500
Total Assets
Liabilities
Accounts Payable for Qualified Campaign Expenses @
9/4/08 $ 98,884
Winding Down Costs (9/5/08 — 12/5/08) -0-
Actual Winding Down Costs (12/6/08 — 6/30/11) 141,800
Estimated Winding Down Costs (7/1/11 — 10/31/11) 8.145
Total Liabilities

Net Outstanding Campaign Obligations (Deficit) as of September 4, 2008

(a]
[b]

fc]

Footnotes to NOCO Statement:

Amount includes contributions dated prior to DOI and deposited after DOIL.

[a]

[b]

[c]

$144,520

$ 248,829

($104,309)

Winding down costs were not allowed during this period because a candidate running in the general election
must wait until 31 days after the general election before using any matching funds for winding down costs

related to the primary election, pursuant to 11 CFR §9034.11(d).

Estimated winding down costs will be compared to actual winding down costs and adjusted accordingly.



Shown below are adjustments for funds received after September 4, 2008, through
October 3, 2008, based on the thost current financial information:

Net Outstanding Campaign Obligations (Deficit) as of 9/4/08 ($104,309)
Private Contributipns anil Otiior Receipts Received 9/5/08 3,665
through 10/3/08

Matching Funds Received on 10/3/08 127,959
Federal Funds Received in Excess of Entitlement $27,315

As presented above, NFP received matching funds totaling $27,315 in excess of the
amount to which the Candidate was entitled. This amount includes adjustments made to
the NOCO after the Audit staff’s review of the NFP’s responses to both the Preliminary
Audit Report and Draft Final Audit Report discussed below.

B. Preliminary Audit Report and Audit Division Reconunendation

At the exit conference held at the conclusion of audit fieldwork, the Audit staff presented
a NOCO und informed NFP of a calculated repayment to the U.S. Treasury of $62,698.
In response to the exit conference, the NFP Caunsel stated that NFP takes iesue with the
NOCO statement because of how the Commission currently interprets the winding down
rules as applied to a candidate who receives primary matching funds and goes on to the
general election, but does not receive general election public funding. He noted that the
bright line cut-off rule regarding post-DOI expenditures, which does not count primary
expenditures from DOI through the end of the general expenditure report period
(Deeember 5, 2008), was unfair to a minor party candidate who received primary
metching funds anid who had to ge through ballot nccess hurdles, even after the major
parties held their nominating eanventionr. Counsel added that pronnry-relatod expenses
incarred after DOI are disqualified solely accarding to when titey were incutred, whereas
state-determined ballot aceess requirements for minor party candiclates result in
indisputably primary-related expenses such as ballot access expenditures, being incurred
after the nomination date of the last major party to hold its convention.

NFP Counsel pointed out that the Nader 2000 Primary Comamittee argued this issae in its
responsp to the Preliminary Audit Repert, which the Commission rejected in part at the
time. Counsel contended thal if the Commission were to reconsider its bright line rule,
NFP could identify and submit documentation for expenses that should be considered
primary expenses, incumred from September S threugh November 4, 2008.

As noted in the Legal Standard section above, the Commission’s regulatians specify that
qualified campaign expenses must be incurred between the date the individual becomes a
candidate and the last day of the candidate’s eligibility under 11 CFR §9033.5. In Mr.
Nader’s case, he has been given the benefit of the longest possible primary period

(26 U.S.C. 9036.2(6)). Therefore, expenses between September 5 and November 4, 2008
cannot be considered primary eicetion expenses.

Counsel also noted that NFP folewed 11 CFR §9034.11(d), and as a result, did not use
primary matching funds or private mowey far any expenses incurned in the “genernl



election” period through December 5, 2008. However, Counsel noted, *“‘clearly-
identifiable primary winding down expenses were incurred during this period, especially
after November 4 and through December 5.” He stated that even if NFP is not given
credit for any primary expenses through November 4, it should be given credit for
obvious wihdihg down expenses incurred Nevemher 5 thcough Derrember S, 2008, and
that the expenses related to the Commissien’s andit on NFP’s premises from November
13 through December 9, 2008, were undeniably primary winding down expeases.

NFP calculated at least $88,137 in winding down expenses from November 5 through
December 5, 2008, which it believes should be considered legitimate winding down
expenses. Apart from its request for the Commission to reconsider the bright line rule in
NFP’s situation, NFP proposed two solutions to adjust the NOCO:

(1) Apply full credit in the amount of $88,137 for November 5 through December 5,
2008 for expenses NFP can document as primary winding down expenses, due to the
timing of the audit. At u miurdmum, 70 percent, or $61,696, shauld be aliowed.

(2) If the Commission does not accept the first proposal, all actual expenses from
December S through termination should be credited on the NOCO 100 percent as primary
expenses, as opposed to the 70/30 percent primary/general allocation.

NFP Counsel stated that based on 11 CFR §9004.11(c) [note: identical to 11 CFR
§9034.11(c)], the Audit staff has the flexibility to dllow a candidate who runs in both the
primary and general to divide winding down expenses between the primary and general
using any reasunable allocation method. He said further that “...then: is nathing in 11
C.F.R. §9034.11(d) that peahibits erediting the Cacmittee as having expended iis general
election winding down casts during the post-general election period within the 31 days.”
He added that the regulation solely refers to not using primary matching funds for
winding down costs related to the primary election.

The Audit staff notes that the Explanation and Justification for 11 CFR §9034.11(d) -
Candidates Who Run in Both Primary and Generul Elections states that:

...a candidate who runs in the general election must wait until the day
fallawing the daie 30 tlaya after the general election befare uaing matching
funds for primary winding down eosts, regardless of whether the onndidate
receives public funds for the general election. This rule clarifies that no
expenses incurred prior to 31 days after the general election by candidates
who run in the general election may be considered primary winding down
costs or paid with matching funds.

The Explanation and Justification also notes the foliowing:
Although this revised muie mnay result in general eluction campaigns

incurring a small amennt of admirtistrative costs related to terminating the
primary campaign during the general election period, in practice, these
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expenses are offset by general election start up costs that are incurred and
paid by the prinrary committee prior to the candidate’s DOI. This
approach is also consistent with the Cammissicn’s bright line rules for
allocating expenses between primary and general campaigns at 11 CFR
§9034.4(¢), which allow same primary related expesses to be paid by the
general electinpn committee and vice versa.

The 70 percent primary 30 percent general election allocation ratio is already less than
the suggested minimum ratio in the regulation and was the allocation that NFP and the
Audit staff agreed upon during audit fieldwork. The ratio reflects that the primary
winding down effort was the major share of the activity, but also recognizes that the
general election campaign required attention at the same time.

NFR Counsel’s fiiial point was that “...public policy should not penalize a political
committee through the application of the FEC’s regulations for being extraordinarily
efficient, for baing prepared far immediate audit, for paying its bills in a timely fashion,
and for being able to terminate quickly.”

In the Preliminary Audit Report, the Audit staff recommended that NFP provide evidence
that it did not receive matching fund payments in excess of entitlement. It was further
noted that absent such evidence, the Audit staff would recommend that the Commission
determine that $62,698 was repayable to the U.S. Treasury.

C. Cainmitiee Respanse to the Prelimipary Aadit Report

In response to the recommendatian in the Preliminary Audit Report, NFP noted that some
adjustments were necessary for the winding down costs category on the NOCO. The
Audit staff discussed these revisions with NFP representatives and made the necessary
adjustments. In addition, the Andit staff updated the winding down costs total in the
NQCO statement by replacing estimated costs with actual costs through March 31, 2011,
from subsequent reports filed with the Commission and by obtaining updated financial
data from NFP. As a result, the Audit staff revised the NOCO deficit from $68,926 to
$75,459 and reduced the amount of federal funds received in excess of entitlerrrent from
$62,698 to $56,165.

NFP Counsel reiterated in his written respcase to the Preliminary Audit Repait that “[t]he
Commission shauld nect apply the 31-day mle, which excludes clearly identified,
primary-related winding down costs incurred by the Committee while the audit was being
conducted.” He stated that he understands that pursuant to 11 CFR §9034.11(d), the
NOCO should not contain primary election winding down costs for the 31-day period
after the general election, but proposed that the Commission should reconsider the
“bright-line” rule in NFP’s case. He added that of the $252,475 in expenses incurred
during this period for both primary and general expenditures, NFP paid all expenditures
with general funds as required by the rule, but that $90,479 (36 percent) of the
expenditures were actually primary-related cests.

NFP Connsel contended that the application of tids mle resulted in punishing NFP far
quickly and efficiently dealing with the Commission audit. He pointed out that NFP
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provided preliminary records to the Audit staff in September 2008, and provided space
for the Audit staff to conduct audit fieldwork between November 17, 2008, and
December 9, 2008. He added that “[dJuring both the general election period of
Septemiber 4, 2008 to November 4, 2008 and the post general period from November 5,
2008 to Decamber 5, 2008, the Committee incwired auirsmntial expeuses for prinrary
election winding down compliance including office space, overhead, phanes, fan arad
camplianee relaied parsonnel, counsel, and support staif expenses.” Coumsel stated that
“[i]t is because of the reality that such primary election winding costs are incurred by a
general election candidate during the general election campaign that the Commission
should revisit the rule prohibiting primary winding down expenses until 31 days after the
general election. It makes little policy sense to prohibit a general election candidate from
promptly settling primary matters until 31 days after the general etection (italics in
original); such practice merely delays the settlement of primary related issues.”

NFP Counsel noted that as indicated by the Explanation nrd Justification for 11 CER
§9034.11(d) discussed in the Preliminary Audit Report, the reason for the 31-day rule is
two-fold. Firat, a small amount of adminisoative costs selated 1o tesminating the primary
campaign during the general election would be offsat by general campaign start-up costs
incurred by the primary committee. Second, the rule is consistent with other Commission
bright-line rules for allocating expenses between the primary and general campaigns. He
further stated that neither of these applies to the NFP scenario because 36 percent of the
total expenditures within the period cannot be characterized as de minimis administrative
costs offset by geaerdl ¢lection start-up costs. He added that although the costs “...may
be de minimus in the context of a major party campaipn they reptesent a far larger and
mare burdensame proportien of i independent carniidate’s tutal campaign expenditures
and the operntion af the rule impnses a material bardship on minor party or independeaot
cammittees.”

NFP Counsel noted that in October 2009, NFP submitted records in support of $90,479 in
primary winding down expenses spent during the 31-day period after the general election
and that if not given full credit for these costs, NFP should at least be given credit for 70
percent of this total as primary winding down costs. He argued that these expenses were
related to the audit fieldwork and should therefore be considered primary-related. If not,
he concluded that “...the Committee could be put in the untenable position of having to
raise funde 0 make a ispayment fec not being eredited for expeditiously sceking to
terminnte.”

NFP Counsel also argued that the rule on setting the DOI date as the last day of the last
national convention held by a major party is unfair to minor party and independent
candidates such as Mr. Nader who receive primary matching funds and run in the general
election, but do not receive general election public funding. He agreed with the DOI date
of September 4, 2008, but contended that this date is unfair because state law imposes
continuing ballot access hurdles that last beyond that date. For example, he cited seven
states that had ballot access deadlines of Septembser 5, 2008 or later and six more that had
a deadline of September 2, 2008. He said it is unfair that a camenittee sucll as MIFP imcurs
primary-related bidlet access expenscs that the DOJ rule disqualifies becanse tho major
parties’ canventions are over. He nated that NFP speat almost $4,000 on primary ballot
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access expenses between September S and November 4, 2008. NFP Counsel referred to
Advisory Opinion 1995-45, which treats ballot access expenditures as primary qualified
expenditures and he urged the Commission to establish a fairer DOI policy that captures a
larger percentage of such cems.

NFP Counsel also contended that primary-related expenses incurred after December 5,
2008 should be credited 100 pernent to the primary as opposed to the 70 percent primary
expense allocation agreed upon by NFP and the Audit staff during audit fieldwork. He
agreed that for the entire campaign, NFP spent approximately 70 percent of its funds on
the primary election, but that the $90,479 spent on primary expenses during the 31-day
period after the general election was allocated as general despite being spent on the
primary élection, because of the 31-day rule. He added that if one applies 70 percent of
the $301,593 spent by the primary and general committees combined from Nevember S,
2008 forward, the amount allucable w the primary is $211,115. NFP is credited erily
with $132,000 duwe: to the DOI and 31-day rules, which results in only 30 percent being
applied for primary winding down costs. NFP Counsel further noted that in the Nader
2000 Audit Report, all expenditures after Juce 1, 2001 were credited 100 percent for the
primary olection because the Commission andit began in August 2001, and said that
precedent should be carried forward to the 2008 situation by allowing primary winding
down expenses during November 2008. He added that any expenses incurred after
December 5, 2008 should therefore be considered primary winding down costs based on
such precedent.

The Audit ataff notes that 11 CFR §9034.11(d) previded tkat a primary electicn candidate
wha rons in the general election, regardless of whether the candidate receives funds for
the general election, must wait 31 days following the general election before using
matohing funds for winding down costs related to the primary eleatiar and na expenses
incurred prior ta 31 days after the general eleetion shall be considered primary winding
dawn costs. The fact that the audit of the primary campaign began duriag the 31-day
period has little bearing on this issue because NFP incurred the majority of the $90,479 in
costs during this period and would have incurred the costs even if audit fieldwork had
begun after December 5, 2008. The Audit staff notes that 66 percent of the $90,479 went
toward payroll-related costs and 17 pereent towards headquartcss rent. Committee
officials and the Audit staff together detenmine when audit fieldwork is to begin. In this
casa, we agreed to begii fieldwork early, after NFP officials roquested an early start to
enable members af their staff to shut down their headquarters so they could ralecate to
thair respective homes prior ta the holidays.

Both NFP officials and the Audit staff agree that applying 26 U.S.C. §9032(6) to Mr.
Nader’s situation resulted in a September 4, 2008 DO, the last day of the 2008
Republican convention, which was the second of the two major conventions held. We
agree that NFP had batlot access expenses after the date that would have been considered
primary qualified expenses if they had been incurred prior to DOI, but that based on this
provision these costs are not allowed o be treated as printary expenses.
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The Audit staff notes that it applied the treatment of primary winding down costs
consistently to tie Commission audits of Mr. Nader in 2000, 2004 and 2008. No prirnary
winding down costs were allowed until 31 days after the general election in all three
cases. The only difference is that the audit fieldwotk began within 30 days of the general
election in 2008, rather than in tho year foliowing the election ip the etlier election cycles.

D. Draft Final Audit Report
The Draft Final Aundit Report concluded that NFP received $56,165 in excess of the
Candidate’s entitlement and should pay that amount to the United States Treasury.

In the Draft Final Audit Report, the Audit staff notified NFP that if it could demonstrate a
reasonable allocation method, pursuant to 11 CFR §9034.11(c), for winding down costs
incurred after Decemnber 5, 2008, resultinig in a higher percentage than the 70 percent
primary allccation agreed upon during aadit fieldwork, the Commission would consider
allowing a largor winding dpwn total for NFP.

E. Committee Respanse to the Draft Final Audit Report

In response to the Draft Final Audit Report, NFP provided a detailed analysis of its
allocation of post-December 5, 2008 winding down expenses. NFP officials noted that
they began providing records to the Audit staff in September 2008 in preparation for the
Commission audit and that audit fieldwork concluded in December 2008. NFP sold all
its assets from its headquarters that were unnecessary for the audit and placed all of its
records and remnaining assets in storage. As of December 31, 2008, NFP had virtnally
completed its winding tiown for the general election. The committeo included a listing of
five primary-related staff involved in the NFP audit from DNiecember 6 through Decamher
31, 2008, along with their rales und responsihilities. NFP also included a list of the
names, rales and responsibilities of seven additional staff paid during both the primary
and general cycles to assist in shutting down both the primary and general election
functions from December 6 through December 31, 2008. The officials also explained
that after January 1, 2009, NFP had no offices and the only payroll/consulting payments
were to the five primary-related staff. After March 1, 2009, only two of these staff
remained on payroll; for more than a year, no one has beet on the payroll.

NFP officlals presented a proposed allocation method in response to the Draft Final Audit
Report. The eaminitiee alintaied ail expenses fromn December 6, 2008 threugh Decelben
31, 2008 at a rate of 70 percent to the primary tetaling $45,938 ($65,625 x .70). This
resulted in no change in the amount allocated to the primary election for this period.
However, NFP allocated all expenses from January 1, 2009 through June 30, 2011 at 95
percent (instead of 70 percent) to the primary election totaling $95,862 ($100,907 x .95).
Therefore, primary winding down costs totaled $141,800 ($45,938 + $95,862) for the
period December 6, 2008 through June 30, 2011. This results in a revised overall
primmary winding down percentage of 85 percent ($141,800/$166,532). In addition, NFP
Counsel referenced its previous response te the Preliminary Audit Report relative to its
disagreement with the application of the 31-duy rule ws NFP.
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NFP also provided additional documentation updating estimated winding down costs
from July 1, 2011 through October 31, 2011 and broke them down into various categories
such as legal fees, records management, finance, software and storage. Based on NFFP’s
responso to the Draft Final Audit Repert, the Audit staff miade adjustmerits to the NOCO,
resititing in a decrease to the federal funds received in excess vf entitlenmant from $56,165
to $27,315.

Commission Conclusion

On August 3, 2011, the Commission considered the Audit Division Recommendation
Memorandum in which the Audit Division recommended that the Commission determine
that NFP received $27,315 in matching funds in excess of the Candidate’s entitlement
and must repay that amount to the United States Treasury.

The Commissian approved the Audit staff’s recommendation.

| Finding 2. Misstatement of Financial Activity

Summary
A comparison of NFP’s reported figures with its bank records revealed that from January

4, 2008 through August 31, 2008, NFP overstated receipts by $17,106, understated
disbursements by $74,599 and overstated ending cash by $91,705. Most of the
understatement of disbursements was due to transfers that NFP made to its general
committee but did not repart. NFP clarified some differences and filed amended repots,
correcting the remaining misstaterents.

The Commiission approved this finding.

Legal Standard
Contents of Reports. Each report must disclose:
e the amount of cash on hand at the beginning and end of the reporting period;
o the total amount of receipts for the reporting period and for the calendar year;
e the total amount of disbursements for the reporting period and for the calendar
year; and
e certaih transactions that require itemizationr on Schedule A (Itemized Reeeipts) er
Schiedule B (Itemized Disbursements). 2 U.S.C. §434(b)(1), (2), (3), {4) and (5)

Facts and Analysis

A. Facts

The Audit staff reconciled NFP’s reported financial activity with its bank records and
determined that there was a misstatement of cash-on-hand, receipts and disbursements.
The following chart outlines. the discrepancies and succeeding paragraphs explain, to the
extent possible, the reasons for the misstatements.
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2008 Activity
Reported Bank Records Discrepancy
Opening Cash Balance $0 $0 $0
@ Jannery 4, 2008
Receipts $2,977,570 $2,960,464 $17,106
Overstated
Disbursements $2,587,452 $2,662,051 $74,599
Understated
Ending Cash Balance $390,118 $298,413 $91,705
@ August 31, 2008 Overstated
The overstatement of receipts resulted from the following:
e Earmarked contributions double-counted in
receipts iotai (13,725)
Overreparted receipts ( 4,225)
In-kind contriliutions not reported on Schedules A 838
Unexplained difference 6
Net Overstatement of Receipts $ (17.106)
The overstatement of disbursements resulted from the following:
e Unreported transfers to Nader General 101,391
e Net reported bank debit adjustments, never adjusted (22,213)
(voided cliecks; contributions ceturnod for insuffieient
funds; stop paymeunts; nver/under reported items)
In-kinid contributiens nat reported on Schedules B 251
Unexpiained difference (4.830)
Net Understatement of Disbursements $ 74,599

The overstatement of ending cash-on-hand in the amount of $91,705 resulted from the
misstatements described above.

NFP did not report the majority of transfers of contributions in excess of the limitations it
made to the Nairler Genarat committee, totaling $101,391. These transfers were mainly
contributinns o NFP by cantributors who had exhausted their contribution limits to NFP
and the committee properly redesignated the excessive portion of the contribution to the
Nader General committee.

B. Preliminary Audit Report & Audit Division Recommendation

At the exit conference, the Audit staff explained the misstatements and subsequently
provided NFP representatives with schedules detailing these discrepancies. In response,
the NFP representatives agreed to amend NFP’s reports.

In the Preliminary Audit Repart, the Audit atnff recrnmesnded that NFP:
e amend its 2008 reports to comect the misstatements; aim
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¢ amend the cash balance on its most recently filed report with an explanation that
the misstatement had resalted from audit adjustments from a prior period. Audit
staff hurther recommended that NFP reconcile the cash balance o= its most recent
report to identify anry subsequent discrepancies that reay impact adjustments
recammended.

C. Committee Response to the Preliminary Audit Report

In response to the Preliminary Audit Report, NFP Counsel correctly noted that it made
clarifications with the Audit staff for some differences and NFP filed amended reparts,
correcting the remaining misstatements. In addition, NFP amended the cash balance on
its most recently filed report with an explanation that the misstatement had resulted from
audit adjustments from a prior period.

D. Draft Final Audit Report

In the Draft Final Audit Report, the Audit staff acknowledged that it and NFP
representatives agreed upon clarifications and the committee filed corrective
amendments.

E. Committee Response to the Draft Final Audit Report
In response to the Draft Final Audit Report, NFP Counsel reiterated that clarifications
were made with the Audit staff and corrective amendments were filed.

Commmission Conclusion

On August 3, 2011, the Commission considered the Audit Division Recommendation
Memorandum in which the Audit Division recommended that the Commission adopt a
finding that NFP misstated its financial activity.

The Commission approved the Audit staff’s recommendation.

| Finding 3. Disclosure of Loans

Summary

NFP secured a $500,000 line of credit on June 25, 2008, but did not file the required
Schedule C-P-1, or a copy of the line of credit agreement, until November 21, 2008, after
the Audit staff made NFP officials aware of this omission. NFP complied with the Audit
staff’s recommendation.

The Commission approved this finding.

Legal Standard

Loans. When a political committee obtains a loan from, or establishes a line of credit at,
a lending institution as described in 11 CFR §§100.82(a) through (d) and 100.142(a)
through (d), it shall disclose in the report covering the period when the loan was obtained
the following information on Schedule C-1 or C-P-1:
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the date and amount of the loan or line of credit;

the interest rate and repayment schedule of the loan, or of each draw on the line
of credit;

the types e value of traditional collateral or other sources of repayment that
secure the loan ar the line of credit, and if that scourity mterest is perfected;.

an explanation of the basis upon which the lamm was made or the line of credit
established, if not made on the basis of either traditional collateral or the other
sources of repayment described in 11 CFR §§100.82(e)(1) and (2) and
100.142(e)(1) and (2); and

a certification from the lending institution that the borrower’s responses to
paragraphs (d)(1)(i)-(iv) of this section are accurate, to the best of the lending
institution’s knowledge; that the loan was 1nade er the line of credit established
on terms and conditions (including interest rate) no more favorable at the time
than those imposed for sanilar exiensions of credit to ether borrowers of
comparable creditwarthiness; and that the landing institution is aware of the
requirement that a lpan or a line of credit must be made on a basis that assures
repayment and that the lending institution has complied with Cammission
regulations at 11 CFR §§100.82(a) through (d) and 100.142(a) through (d).

11 CFR §104.3(d)(1).

In addition, a political committee shall submit: (1) a copy of the loan or line of credit
agreement, which describes the terms and conditions of the loan or line of credit when it
files Schedule C-1 or C-P-1; and, (2) a Schedule C-1 or C-P-1 each time a draw is made

on a line

of credit. 11 CFR §104.3(d)(2) and (3)

Faets and Analysis

A. Facts

NFP secured a line of credit totaling $500,000 on June 25, 2008. The loan agreement
stipulated that repayment was due by September 3, 2008. A total of $300,000 was drawn
against this line of credit, and disclosed on Schedules C-P, in amounts of: $200,000 on -
June 27, 2008; $50,000 on July 10, 2008; and, $50,000 on August 22, 2008. NFP repaid
the first two draws with interest on July 18, 2008 and repaid the third draw with interest
on Augaust 29, 2008.

B. Preliminnry Audit Report & Audit Ilivision Recommauntlation

NFP filed Schedules C-P for each of the three lines of credit draws but did not file the
required Schedule C-P-1 or a copy of the line of credit agreement until November 21,
2008, after the Audit staff made NFP officials aware of this omission. No further
amendments will be necessary for the line of credit disclosure.

The Audit staff reeommended that NFP provide amy relevant comments it had on this

issue.



18

C. Committee Response to the Preliminary Audit Report

In response to the Preliminary Audit Report, NFP Counsel stated that staff was unaware
of the requirement to file a Schedule C-P-1 and a copy of the line of credit agreement in
addition o filing a Schetlule C-P, and that as soon as it was made aware of this omissian,
NFP filed the missing items. NFP Counsel added that NFP taok immediate comrective:
actiaa to address this unintentional oversight.

D. Draft Final Audit Report

In the Draft Final Audit Report, the Audit staff acknowledged that NFP filed a Schedule
C-P-1 and a copy of the line of credit agreement as soon as it was notified of the
omission.

E. Committee Response to the Draft Final Audit Report
In response to the Draft Final Audit Report, NFP Counsel reiterated that corrective
amendmients ware filed as saen as NFP was made aware of its inadvertent omission.

Commission Conchisioa

On August 3, 2011, the Commission considered the Audit Division Recommendation
Memorandum, in which the Audit Division recommended that the Commission adopt a
finding that NFP did not file the required C-P-1 or a copy of the line of credit agreement
until the Audit staff made it aware of this omission.

The Commission approved the Audit staff’s recommendation.



